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where a person has made a subsequent affidavit, contradictory to 
the protest in which he was a joint declarant, the Court will believe 
the protest, and reject the affidavit. 1 — London Law Magazine. 



RECENT AMERICAN DECISIONS. 

Supreme Court of New Jersey, June Term, 1853. 

STEWART & METTLER, VS. SCUDDER. 

1. A commission merchant in New York receiving a parcel of corn, with orders to 
sell for cash, sold it to a person, at the time of sale, in good credit. The sale was 
made on Monday, and the price was called for on the succeeding Friday, but not 
paid. On the next Monday, it became known that the purchaser had failed. 
The loss was held to fall on the commission merchant, notwithstanding an attempt 
was made to set up a usage in New York, that where a sale is made for cash, the 
purchaser has three or or four days to pay the money. 

2. A usage to control or interpret contracts, must be known, certain, uniform, 
reasonable, and not contrary to law. 

3. Semble. — That such usage as was set up in this case, was unreasonable and 
illegal. 

Elmer, J. — The plaintiffs, who are commission merchants in the 
City of New York, sold a parcel of corn for the defendant, and 
advanced .the money. They sold for cash, without any special 
instructions, at the usual charge for commissions in such cases, of 
one cent a bushel. The sale was made on Tuesday, the 2d of 
April, the corn being then on board the vessel in which the de- 
fendant, whose residence is in Princeton, New Jersey, had sent it 
to New York, he being himself in the city at the time, and 
informed who was the purchaser. He left town the next day, and 
on Thursday, 4th of April, plaintiff sent to him by mail, the 
measurer's bill, bearing date 2d, and an account of sales bearing 
date the 4th. The account stated the sales to have been made on 
the 2d, to D. D. Conover, for $742 72, and from this sum is de- 

1 Towan, 2 W. Rob. 266 ; Commerce, 3 W. Rob. 295. 
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ducted the charges, amounting to $47 06, leaving a balance of 
net proceeds amounting to $700 66, for which amount they sent 
their check on one of the banks in New York, payable to the 
order of the defendant, which was endorsed by him, and afterwards 
paid. The money was then sent, as was stated by the plaintiffs' 
clerk, at the special request of the defendant, who said he had use 
for it, and wanted it by the 5th. No intimation was made to him 
when he made the request before leaving town, or when the check 
was sent, that the payment of the money was at his risk, or that 
he might be called on in any contingency to refund it. 

At the time of the sale to Conover, it appears he was in good 
credit. Plaintiffs' clerk called for the money on Friday, the 5th, 
and again on Saturday, but he was not to be found, and on Monday 
it became known that he had failed. No part of the money was 
ever paid to plaintiffs. Sometime during the week succeeding 
Conover's failure, plaintiffs apprized the defendant by letter, of the 
fact that they had not received the money, and called upon him to 
refund it. To this, defendant replied by a letter dated the 13th, 
declining to do so, and thereupon this suit was brought to recover 
back the money advanced. 

It was alleged on the part of plaintiffs, that by the custom of 
trade in New York, when a sale is made for cash, the purchaser has 
three or four days in which to pay the money, and that upon such 
sales, the commission merchant does not guarantee, the risk of pay- 
ment remains upon the owner. The question was submitted to the 
jury by the Judge, who tried the cause, whether such a custom was 
established by the evidence, and they were instructed that if it 
was, and the jury was satisfied that the plaintiffs had acted in 
accordance with the common usage, and in the absence of specific 
instructions had been guilty of no negligence in transacting the 
business intrusted to them, they were entitled to recover. No 
exception was taken to the charge of the Judge, but upon the 
coming in of the postea, a rule was obtained to shew cause why 
the verdict should not be set aside as contrary to the evidence, and 
the question now is, whether for that reason there ought to be a 
new trial. 

6 
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That the usage of trade may be given in evidence to interpret 
the otherwise indeterminate intention of parties, and to ascertain the 
nature and extent of their contracts, is well settled. But such a 
usage to be available, must be established, known, certain, uniform, 
reasonable, and not contrary to law. (2 Greenl. Ev., § 251.) 

In the case of Clark vs. Van Northwick, (1 Pick, 343,) the same 
usage which was set up in this case, was established and sanctioned 
by the Court. The purchaser in that case, paid a part of the money, 
and became deranged the next day, and the Court thought that 
under the circumstances, the seller was not bound to follow and 
reclaim the goods, and decided that the loss must fall on the owner. 
In the case of Bliss vs. Arnold, (8 Vermont R. 252,) the Supreme 
Court of Vermont held the same usage to be unreasonable and 
illegal. 

The evidence produced on the trial of the usage set up by the 
plaintiffs in the case now before us, was certainly not very definite. 
The clerk says "it is customary to render the bill, and then wait three 
or four days ; on cash sales, money is considered payable in three 
or four days. It is the custom of commission merchants, to allow 
four or five days before calling for the money." Mr. Nevins, 
another witness, who had been in the business in New York forty 
years and upwards, says, " as far as my experience goes, cash sales 
embrace from three to seven days, and such is the custom there. 
Articles vary a little ; wheat and corn average three or four days ; 
flour seven or eight; seven at the least." On the part of the de- 
fendant, several witnesses who were examined, testified that they 
had never heard of the usage, and those who had generally agreed 
in saying that they always understood that the risk of the delay 
was upon the commission merchant. It appeared that in two cases 
■where losses had happened by the failure of purchasers, there had 
been a dispute about the usage, and the matter was compromised. 
No instance was shown in which the loss had been borne wholly by 
the owner. 

In the case of the Schooner Reeside, (2 Summer, 567,) Justice 
Story remarks with great force and pertinency, " I own myself no 
friend to the almost indiscriminate habit of late years, of setting 
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up particular usages or customs, in almost all kinds of business and 
trades, to control, vary or annul the general liabilities of parties 
under the common law, as well as under the commercial law. It 
has long appeared to me that there is no small danger in admitting 
such loose and inconclusive usages and customs, often unknown to 
particular parties, and always liable to great misunderstandings and 
misinterpretations and abuses, to outweigh the well known and well 
settled principles of law. And I rejoice to find that of late years, 
the courts of law, both in England and in America, have been disposed 
to narrow the limits of the operation of such usages and customs, 
and to discountenance any further extension of them." 

A case could hardly occur, it seems to me, better calculated to 
show the propriety of these remarks, than the one before us. The 
defendant, a corn dealer residing in the country, sends his corn to 
a commission merchant in the great mart of trade, to be sold for 
cash. This he has a right to suppose the safest of all operations, 
and so that he finds a safe agent he thinks himself secure of his 
money. A sale for cash is a sale for the money in hand ; at least 
such is the general meaning of the term. Upon such a sale the 
owner is not bound to deliver the goods until the price is paid. If 
the price cannot be ascertained until the goods are weighed or 
measured, ordinarily no property passes unto the purchaser until 
that is done ; and the lien of the seller on the goods for the price 
is extended so far as to entitle him, even after he has parted with 
the possession, and whilst the goods are in transitu, to retake them 
on the bankruptcy or insolvency of the purchaser, if the price be 
unpaid. 

That the owner of goods who confides them to a factor to be sold 
for cash, must still look after and run the risk of the solvency of 
the purchaser, for any length of time longer or shorter, seems in 
opposition to the very idea of a sale for cash, the first principle of 
such a sale being that the goods shall not become the property of 
the purchaser until he pays the money. A usage to control and 
reverse this principle, to make that cash which is not cash, but cre- 
dit, if such a usage can be deemed reasonable and legal, ought to 
be well established by a custom so universal at the place where it 
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prevails, and so precise and definite, that the owner of the goods 
must be presumed to be fully aware of it. 

The plaintiff's witnesses state the usage in the case of sales of 
corn to be, that the commission merchant is to wait three, four or 
five days, before he asks the purchaser for the money. But 
whether this is merely at the option of the seller, and whether the 
purchaser has an absolute right to claim the delay, like the three 
days grace allowed on a bill of exchange, they do not state. The 
defendant's witnesses, who were aware of the usage, considered it 
entirely optional with the seller, and dependant upon his confidence 
in the purchaser. Is the delay to be three, four or five days ? 
Evidently there is no precise time fixed. Again: is the usage 
adopted merely for the convenience of the factor, and at his risk ? 
This is the vital question, and the evidence leaves it undecided. It 
is plain from the conduct of the plaintiffs in this case, and from all 
the evidence, that no settled understanding on this point has ever 
been come to by the commission houses themselves. In some cases 
where a loss has happened, they have claimed to throw it on the 
owner, but it is not shown that any owner has ever acknowledged 
its justice. There is, then, no plain definite usage known to all par- 
ties, and by which all parties ought to be bound. 

In the case of Wood vs. Wood, 1 Car. & P., 59, where a usage 
to send goods to be left for inspection a certain time before an 
answer was given, was set up, and some of the witnesses spoke of 
three days, and others of a week, and one of a month as the time, 
the Judge declared that a usage to be binding must be uniform and 
universal, and that so uncertain a usage was not binding. In the 
case of Sewell vs. Corp., 1 Car. & P., 392, it was held that a 
usage of veterinary surgeons to charge for attendance, when there 
was not much medicine required, was too uncertain. These were 
nisi prius decisions, but they were in accordance with the settled 
doctrines of the law, and such as ought to be adhered to. 

On account of its inequality and its great liability to abuse, I 
strongly incline to the opinion that the usage set up, if it was fully 
established, ought to be held to be unreasonable, and therefore illegal. 

But waiving that question as not necessary to be settled, I am 
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clear in the opinion that the evidence in the cause before us shows 
no such fixed, definite and universal usage as ought to be held bind- 
ing on the defendant, and to throw upon him the loss arising from 
the failure of Conover to pay for the corn he purchased from the 
plaintiff, and that consequently the verdict was right, and ought 
not to be disturbed. This makes it unnecessary to consider whether 
the sending of the check was, under the circumstances, a payment 
and not a mere advance. I think the rule to show cause must be 
discharged. 

Green, C. J., and Haines, J., concurred. 



Supreme Court of Pennsylvania at Pittsburg, September, 1853. 

SHARPLESS ET AL VS THE MAYOR, AC, OP PHILADELPHIA. ' 

The following dissenting opinion was delivered by 
Lewis, J. — This is an application by certain taxable inhabitants 
of the city of Philadelphia, to restrain the corporate authorities of 
the city from subscribing to the stock of two rail-road companies, 
one of which is called "The Hempfield Rail Road Company," and 
the other " The Philadelphia, Easton and Water Gap Rail Road 
Company." The company first mentioned, is authorized to con- 
struct a rail-road from Greensburg, in Westmoreland county, through 
Washington county, in this State, and through Ohio county, in the 
state of Virginia, to the city of Wheeling. Every part of this road 
is more than three hundred miles from the city of Philadelphia. 
The company last mentioned, is authorized to construct a rail-road 
from a point north of Vine street, in the county of Philadelphia, to 
the borough of Easton, or some other point in Northampton county, 
with the right to extend it to any other point in Monroe or Pike 
counties, and to connect with the " Delaware, Lehigh, Schuylkill 
and Susquehanna Rail Road," the "Delaware and Cobb's Gap 
Rail Road," and the "New York and Erie Rail Road," or any 
other rail-road, which may have connected with it in Pennsylvania. 
No part of this rail-road is located within the corporate limits of 

1 For the Syllabus of this case, see ante, p. 7. 



